IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
WESTERN DIVISION

*

PRECISION INDUSTRIES, *
* 1:04-cv-90033
Pantiff, *
*
V. *
*
BEHNKE LUBRICANTS, INC. and *
PRESSURE-LUBE, INC., d/b/aJAX *
LUBRICANTS, * MEMORANDUM OPINION
* AND ORDER
Defendants. *

Before the Court is the Defendants , Behnke Lubricants, Inc. (“Behnke’) and Pressure-Lube,
Inc (“Pressure-Lube’), d/lb/a JAX Lubricants (collectively “the Defendants’), Motion for Partia
Summary Judgment (Clerk’s No. 27). Plaintiff Precison Indudtries (“Precison”) origindly filed the
present action in the lowa District Court for Pottawattamie County, and the Defendants removed the
case to federal court pursuant to 28 U.S.C. 88 1332, 1441, and 1446. See Clerkk’'sNo. 1. Venueis
proper under 28 U.S.C. § 1391(b).

Inits amended Complaint (Clerk’s No. 16), Precison states numerous claims againgt the
Defendants under severa theories based on Defendants' alleged breach of contract and interference

with Precison’s business relationships® The Defendants, in turn, raised counterclaims againgt Precision

! Precison’s dams againgt Defendantsinclude: tortious interference with a business
rel ationship; fraudulent misrepresentations and inducement; breach of contract; lowa' simplied covenant
of good faith and fair dedling; detrimental reliance; promissory estoppd; violaion of lowa' s Trade
Secrets Act; violation of the Sherman Act; and violation of lowa s Competition Laws.



for breach of contract and extortion. See Clerk’sNos. 12 and 23. After receiving Precison’sreply to
the counterclams (Clerk’ s No. 22), the Defendants moved for partiad summary judgment on one of its
counterclams againgt Precison, dleging that no genuine issue of fact exists concerning Precision’s
falure to pay for JAX products. (Clerk’s No. 23). The matter isfully submitted on thisissue, and for
reasons explained below, Defendants motion is DENIED.

|. BACKGROUND

Precision is a Nebraska corporation with its principal place of businessin Omaha, Nebraska.
The Defendants, Behnke and Pressure-Lube, are Wisconsin corporations, each with their principal
place of businessin Menomonee Fals, Wisconsin, that sell their products throughout the United States,
including parts of lowaand Nebraska, via Precison and other distributors. JAX isaregistered
trademark of Behnke, and is used by the Defendants to identify their products. Precison became an
authorized digributor of JAX in 1997. The JAX trademark is used in the marketing of Behnke and
Pressure-Lube' s lubrication products, which are used in many manufacturing and processing companies
in the United States. Precision distributed JAX lubrication products to customers who are end users of
the products in a variety of production capacities.

In June of 2002, Behnke sent a letter to Precison. Among other things, the |etter stated that
Behnke was “solidly behind dl [Precison’ g effortsto increase JAX presencein [itg) lubricant sdes,
and [its] customer rlationships.” The letter dso implied that JAX could help Precision obtain more
business with end-use customers, specificaly Tyson Foods, Inc. (“Tyson”). Findly, the letter noted
that “JAX had opened up al marketsto [Precison] over ayear ago.” Precison had increased annud

sdes of JAX products from $32,000 in 1997 to gpproximately $900,000 in 2002. Precision alleges
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that the Defendants knew Precision had entered into a multimillion dollar supply agreement with Tyson
during 2001 and 2002, and that the existence of the Tyson contract was the motivating force behind the
|etter encouraging Precision to further promote JAX products. Precison damsthat its ability to fulfill
many of its nationa contracts required reliance on the Defendants’ willingness and agreement to sl
JAX lubrication products to Precison for distribution. Precison aso contends that the |etter from
Behnke was, in redity, only ameans of obtaining information about Precison’s customers so the
Defendants could begin sdling JAX directly to the end-users without utilizing digtributors like Precison.
The Defendants deny having had any knowledge of Precison’s contract with Tyson and deny that the
letter was intended to or resulted in discovery of any information about Precision, its customers, or its
business practices.

Precison dleges that it had a Didribution Agreement with the Defendants, evidenced by the
June 2002 | etter, whereby Defendants agreed to fill JAX orders pursuant to contracts that Precision
entered into with JAX consumers. Precison admits, however, that there was no formal written
agreement described as a Digtribution Agreement ever Sgned between the parties. The Defendants
deny the exigtence of any Didtribution Agreement and deny failing to fulfill any purchase order from
Precision prior to May 14, 2004, when the business relationship between the parties ceased. Precison
contends that the Defendants wrongfully terminated it as a distributor of JAX products on May 14,
2004, and breached the contracts for the remaining unfilled purchase orders.

On May 24, 2004, the Defendants met with Tyson and offered to sell JAX products and
suppliesto it directly or through other JAX digtributors. Precision arguesthat this act by the

Defendants was in knowing and direct interference with the supply contract in place between Precison
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and Tyson. Precison dso dlegesthat the Defendants actions have resulted in Precison’ sinability to
saviceits cusomers. The Defendants admit informing Tyson that Precison was no longer an
authorized JAX didributor, but deny knowingly and directly interfering with any supply contract
between Precision and Tyson.

At issue on thismation for partid summary judgment is one of the Defendants counterclams
againg Precison. The counterclaim at issue stems from the business transactions between Precision
and the Defendants prior to the cessation of business dedings on May 14, 2004. The Defendants
alege that Precison has $73,099.91 in JAX products for which Precision has not yet paid. Behnke's
share of the outstanding payment is $58,739.73, and Pressure Lube' s share is $14,360.18. Precision
admits that it had purchased products from the Defendants prior to filing this lawsuit, but disputes the
amount owed to Defendants. Further, Precision raises the affirmative defenses of prior breach of
contract and setoff.

[l. LEGAL STANDARDS

All Federa Rules of Civil Procedure should “be construed and administered to secure the jus,
gpeedy, and inexpensive determination of every action.” Fed. R. Civ. P. 1. Federd Rule of Civil
Procedure 56(c) provides for summary judgment, “if the pleadings, depositions, answersto
interrogatories, and admissons on file, together with the affidavits, if any, show that there is no genuine
iIssue as to any materid fact and that the moving party is entitled to ajudgment as a matter of law.”
Summary judgment “is an extreme remedy, and one which is not to be granted unless the movant has
established hisright to ajudgment with such clarity asto leave no room for controversy and thet the

other party is not entitled to recover under any discernible circumstances.” Robert Johnson Grain Co.
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v. Chem. Interchange Co., 541 F.2d 207, 209 (8th Cir. 1976) (citing Windsor v. Bethesda Gen.
Hosp., 523 F.2d 891, 893 n.5 (8th Cir. 1975)). Summary judgment is properly granted when the
record, viewed in the light most favorable to the nonmoving party and giving that party the benefit of dl
reasonable inferences, shows that thereis no genuine issue of materid fact, and the moving party is
entitled to judgment as ameatter of law. Fed. R. Civ. P. 56(c); Hunt v. Cromartie, 526 U.S. 541, 549
(1999) (citations omitted). The moving party bears the initia burden of demongtrating the absence of a
genuine issue of materid fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The burden then
shifts to the nonmoving party to come forward with evidence showing that there is a genuine issue for
trid. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986).

The nonmoving party “may not rest upon the mere dlegations or denids of its pleadings, but
rather, must set forth specific facts, supported by affidavits or other proper evidence, showing that there
isagenuineissuefor trid.” Bell Lumber & Pole Co. v. U.S Firelns. Co., 60 F.3d 437, 445 (8th
Cir. 1995). In order to survive amotion for summary judgment, the nonmoving party must present
enough evidence for areasonable jury to return averdict in hisor her favor. Anderson, 477 U.S. a
257. On amoetion for summary judgment, the Court is required to “view the evidence in the light most
favorable to the nonmoving party and give that party the benefit of dl reasonable inference” United
Satesv. City of Columbia, 914 F.2d 151, 153 (8th Cir. 1990). The Court does not weigh the
evidence or make credibility determinations. See Anderson, 477 U.S. at 252. The Court only
determines whether there are any disputed issues and, if so, whether those issues are both genuine and
materid. 1d. The underlying substantive law determines which facts are “materid,” and anissueis

“genuine’ if the evidence is sufficient to persuade a reasonable jury to return a verdict for the nonmoving
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party. Seeid. at 248.

When the parties  dispute involves both claims and counterclaims, a court may enter partia
summary judgment, resolving any issues for which there are no materid factsin digpute, while reserving
the remaining clams for which there are genuine disputes for resolution at the trid stage. Rule 56(d)
dates.

If on motion under this rule judgment is not rendered upon the whole case or for dl the

relief asked and atrid is necessary, the court at the hearing of the motion, by examining

the pleadings and the evidence before it and by interrogating counsd, shdl if practicable

ascertain what materid facts exist without substantial controversy and what materid

facts are actudly and in good faith controverted. It shall thereupon make an order

specifying the facts that gppear without substantia controversy, including the extent to

which the amount of damages or other relief isnot in controversy, and directing such

further proceedingsin the action as are just. Upon thetrid of the action the facts so

gpecified shall be deemed established, and the tria shal be conducted accordingly.

Fed. R. Civ. P. 56(d). Partid summary judgment can serve auseful purpose by resolving before tria
“matters wherein there is no genuine dispute.” Rotorex Co. Inc. v. Kingsburg Corp., 42 F.Supp. 2d.
563, 570-71 (D. Md. 1999) (citing Adversary Committee Notes to 1946 amendments to Rule 56).
Summary judgment cannot be utilized, however, “to deprive alitigant hisright to try any genuine issue
by jury or otherwise”” Parmelee v. Chicago Eye Shield Co., 157 F.2d 582, 585 (8th Cir. 1946)
(cting Whitaker v. Coleman, 115 F.2d 305 (5th Cir.1940)).

1. DISCUSSION

The determinative question is whether a genuine issue of materid fact exists concerning
Defendants counterclaim regarding Precision’ s nonpayment of accepted goods. Defendants argue that

no genuine issues of materid fact remain because Precision has admitted to receiving JAX goods prior

to May 14, 2004, for which it has not paid Defendants. 1owa Code § 554.2709(1)(a) provides:
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“When a buyer failsto pay the price as it becomes due, the seller may recover, together with any
incidental damages under the next section, the price (a) of the goods accepted . . ..” lowa Code §
554.2709(1)(a) (2001).2 The policy behind this section is to put the aggrieved party “in as good a
pogition asif the other party had fully performed.” Purina Mills, L.L.C. v. Leas, 295 F. Supp. 2d
1017, 1032 (N.D. lowa 2003). If the goods cannot be returned to the seller at the same vaue, the
only way to put the sdler in his or her rightful position isto adlow recovery of the sdeprice. Seeid. at
1033 (“If the buyer has accepted the goods and cannot throw them back on the sdller, the sdller is
entitled as a matter of courseto the full contract price.”) (citation omitted). Yet, in order to “recover
the price of goods sold under section [554.2709)], the plaintiff-sdler must” establish: (1) it performed
according to the terms of the contract; (2) the goods were accepted by the buyer; (3) the price of
goods was accepted; (4) that the due date for payment has past; and (5) that the buyer has failed to
pay. Id.

Precison argues that summary judgment is not proper because there is a genuine issue of
materiad fact regarding whether Defendants performed according to the implied terms of the sdes
agreement. Specificdly, Precison cdlams that Defendants breached their obligation of good-faith and
fair dedling when they removed Precision as an authorized deder of JAX products without notice on

May 14, 2004. Thisimplied duty of good-faith and fair dedling is recognized in lowa courts. Harvey

Federd courts, in diversity cases, must gpply the substantive law of the forum state in the
absence of contralling federa law. See Erie RR. v. Tompkins, 304 U.S. 64, 78 (1938) (“Except in
matters governed by the Federal Condtitution or by acts of Congress, the law to be applied in any case
isthe law of the gate.”). The parties do not dispute that lowa law is gpplicable to Defendants
counterclam. Accordingly, lowa law will be applied to the contract dispute. Whirlpool v. Ritter, 929
F.2d 1318 (8th Cir. 1991).
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v. Care Initiatives Inc., 634 N.W.2d 681, 684 n.4 (lowa 2001); see Restatement (Second) of
Contracts 8205 at 99 (1981); 17A Am. Jur. 2d Contracts 8380 at 401 (1991). “The phrase ‘good
fath’ isused in avariety of contexts, and its meaning varies somewhat with the context. Good faith
performance or enforcement of a contract emphasizes faithfulness to an agreed common purpose and
congstency with the judtified expectations of the other party.” Kooyman v. Farm Bureau Mut. Ins.
Co., 315N.W.2d 30, 34 (lowa 1982) (quoting Restatement (Second) of Contracts 8205 cmt. a
(1981)). Theimplied duties include those duties that necessarily stem from the terms of the agreement
itsalf.

Precision was an authorized distributor of JAX products beginning in 1997 and ending May 14,
2004. Over that time, Precison subgtantialy increased its sales of JAX products and entered into
contracts with various companies for the purchase of JAX products. When Defendants removed
Precision as a deder without notice, argues Precison, it was left with JAX products that it could not
digtribute due to the fact that it had to quickly find dternative sources and new products to fill its
customers orders. Precison argues that it justifiably expected Defendants to provide notice that
Precision was going to be removed as a distributor because part of the parties common purpose was
for Precison to enter into long term contracts to benefit both parties. Thisimplied expectation is
supported by language found in aletter to Precision, from Defendants, received on June 6, 2002, which
dtated in part:

[W]e are solidly behind dl of your effortsto increase JAX presence in your lubricant

sdes, and your customer relaionships. . .. Findly, you questioned our loydlty in years

past to our vaued digtributors. Y ou should understand this. we are very loyd to dl of

our digtributor partners who show loyalty and enthusiasm for JAX. Precision Industries

has been in that group for over four years now, and we would honestly like them to stay
there. If the commitment from Precison isloyd and strong, JAX commitment to you
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will be unwavering.
A sEx. A.

In contrast to the language found in the letter, Defendants counterclaim for payment of unpaid
goods gates. “Both Behnke and Pressure-L ube had the legd right at dl timesto terminate any business
relationship with Precison, whether with or without cause.” Defs’ Answer at 12. Further, Defendants
wrongly assert in their motion for partid summary judgment thet the only defense Precison raised in
response to Defendants counterclaim was that “it has ‘ set-off’ rightsin excess of the amount claimed
by Behnke and Pressure Lube.”® Precision’s response to Defendants’ counterclaim raises an
affirmative defense of breach of contract in addition to mention of the doctrine of set-off. Viewing the
factsin the light most favorable to Precison, it gppears that Precison judtifiably expected Defendants to
be “unwavering” in their support of Precison’s contracts with JAX users. Such an expectation, if
proven at trid, would preclude Defendants from terminating the distribution relationship without prior
notice and/or refusing to fill dready submitted purchase orders from Precison. Therefore, agenuine
issue of materid fact remains regarding whether Defendants breached the implied duty of good faith and
far deding contained within the purchase agreements.

The Eighth Circuit decison in Parmelee presented asmilar factud Stuation. Parmelee, 157
F.2d a 584. In that case, the defendant argued that summary judgment was not proper on one of

plantiff’s clams due to the existence of counterclams that involved the same transaction or occurrence.

3 Under Rule 13, smply assarting that damages for one party’s claim would be in excess of the
damages resulting from aclam for which summary judgment is sought, would not be sufficient to
preclude summary judgment on that claim, if there were no genuine issues of materid fact that needed
to beresolved at tridl.
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Id. In the present Stuation, Precison argues that the existence of its origind clams precludes an order
of summary judgment on Defendants counterclam. In Parmelee, the plaintiff moved for summary
judgment because the defendant admitted that plaintiff sold and delivered to the defendant goods vaued
a $6625.50. The Eighth Circuit Court of Appedls held that granting plaintiff’ s motion for summary
judgment was improper because plaintiff’ s clam concerned the same transaction as defendant’s
counterclams. Similarly here, Precison’s clams of fraudulent misrepresentation and inducement into
sales contracts and Precison’s breach of contract claim based on a distribution agreement, are part of
the same transaction that concerns Defendants counterclaim. Defendants have not moved for
summary judgment on any of Precison’s daims, smply on its counterclam inisolation. If summary
judgment was granted, Precision would be foreclosed from trying issues rlevant to its pending clams,
for which there has been no motion for summary judgment. “‘[A party] isnot a liberty to sdlect an
isolated act or fact, which is only one of a series of acts or steps in the entire transactions, and ingst
upon ajudgment on thisfact done, if the fact is so connected with others thet it forms only a portion of
thetransaction.”” Parmelee, 157 F.2d at 586 (quoting Sory & Isham Commercial Co. v. Sory, 34
P. 671, 674 (Cal. 1893)).

Even assuming arguendo that summary judgment was proper on theissue of liability, thereisa
genuine issue of materid fact in digpute regarding the amount of money thet is due, precluding this Court
from making a finding & summary judgment in regards to damages* To prove its damages, the

Defendants have presented affidavits and invoices evidencing adebt of $73,099.91 in unpaid JAX

4 Under 54(b), “the court may direct the entry of afina judgment asto one or more but fewer
than dl of the claims or parties only upon an express determination that there is no just reason for delay
and upon an express direction for the entry of judgment.” Fed. R. Civ. P. 54(b).
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products. Defendants have not, however, filed anything to show what Precision has or has not paid, or
any written correspondence between the parties regarding the debt collection. Precision counters with
an affidavit from Sheli Rice, its Accounts Payable Controller, who asserts that Precison’ s records do
not show a debt of $73,099.91 for JAX products, which she concludes means “that either Precison
has paid more to JAX than JAX has given credit for, or that Precison did not receive from JAX the
type or quantity of products which JAX clamsit has provided to Precison.” (Pl.’sApp. a 4-5).
Thus, while acknowledging that some JAX products were accepted by Precison prior to the May 14
cessation of dedlings, Precision, through Rice s affidavit, contests the amount of goods that were
accepted and their prices.

The Defendants make much of the fact that Rice did not provide the actud amount of money
that Precison owesin her affidavit. She did, however, Sate by cross-referencing statements of
accounts received from JAX with invoices posted to Precision’s accounting system, she “ determined
that Precision Industries, Inc. does not have an outstanding accounts payable balance of $73,099.91
with JAX Lubricants” (Pl.’s App. a 4-5). The amount of money owed and for which goods that sum
isowed are certainly materid issuesto the Defendants  counterclam againgt Precison. See lowa Code
8 554.2709 (requiring a plaintiff to prove the cost of goods and that they were accepted, among other
things, in order to recover againgt a defendant). While Precison only has Rice' s affidavit to oppose the
affidavit and accompanying invoices introduced by the Defendants, it is not for the Court to weigh the
quality of the evidence when determining whether to grant summary judgment. Johnson v. Enron
Corp., 906 F.2d 1234, 1237 (8th Cir. 1990). It is sufficient for the purposes of summary judgment

that Rice's affidavit is based on her asserted knowledge that Precision has less than $73,099.91 in debt
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outstanding to the Defendants for JAX products.
V. CONCLUSION

In this case, genuine issues of materia fact remain concerning whether Defendants’ “ performed
according to the terms of the contract,” and whether the payment of goods can be separated from the
parties distribution relationship. While the affirmative defense of set off to the Defendants
counterclaim for nonpayment for goods received does not, as a matter of law, relieve this Court of the
ability to issue apartid summary judgment on the counterclaim, the genuine disputes as to materia facts
relevant to recovery under lowa Code 554.2709(1)(a) do preclude summary judgment at this stage.
For the foregoing reasons, the Defendants mation for partid summary judgment on the issue of
nonpayment for JAX products received by Precisonis DENIED.

IT 1S SO ORDERED.

Dated this___12th  day of May, 2005.

Aotont 1) o

ROBERT W, PRATT
U.S. DISTRICT JUDGE
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